Abstract
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Abdur Rahman I. Doi (as cited by Mashhour) , defined Shari'ah as: "the Path to be followed," 2 referring to a set of legal restriction, as so-called Islamic Shari'ah.
3 Also, Quran as the principal source of Islamic Shari'ah, governing two aspects of human relations; firstly, the relationship between human and God which is unthinkable and secondly, the relationship between human being in legal and social context (fiqh), which is open to dispute. Moreover, according to the conception of Islamic law, that its basic and legal framework is defined by Allah, the law not only regulates the relationships between human beings each other, and relationship between human being and things in the society; but also stipulated human relationship with God (Allah), human relationships with oneself, human relationships with things in society and the surrounding nature as well. 4 Accordingly, it is crucial that other sources should supplement the Quran as the nature of the Quran is mostly concerning the universal moral doctrine and the procedure rather than strict obligations. Thus the hierarchy of Islamic Shari'ah is as follows: 1. The Holy Quran 2. Sunna, tradition which is derived from the Prophet Muhammad's behavior. 3. Ijma, the consensus among Muslim scholars 4. Ijtihad, according to Abdullahi Ahmed An-Na'im, as cited by Mushhour, "ijtihad in a broader context, is the elaboration and the explanation of the Shari'ah law," as well as a contextual interpretation of the Quran, in practice, by using human reasons. 5 According to Daud Ali, ijma ', qiyas, istidal, maslahat mursalah, istihsan, istisab and urf Ali, Op.Cit., Whilst Quran and Sunna are divine in origin, the last three sources are based on the independent legal interpretation. Thus it can be argued that Shari'ah is essentially flexible.
However, the combined patriarchal culture and patriarchal reading of Islamic teaching are reflected in conventional Islamic law. 7 This situation perhaps stimulates men to be super ordinates women. Women are obliged to perform their submission to men in the form of law or tradition. The implementation of the government compilation of Islamic law in Indonesia's Religious for instance partially reflects the patriarchal interpretation of Islamic rules which is derived from conventional fiqh. It has encouraged some Muslim women who were involved in Gender Mainstreaming Working Group at Ministry of Religion, to formulate a gender-sensitive counter legal draft. This counter legal draft is concerned with such issues, for example, polygamy and women marrying without a wali (father or brothers approval). Even though the Ministry of Religion has rejected this counter legal draft, Muslim women's organizations are still struggling for the reformation of this law. 12 Thus Muslims are obliged by this law to fulfill the validity of the contract of marriage which is revealed in the article no. 14 of the Compilation of Islamic Law, marriage guardianship is essential in this matter. This rule is in contradiction with the principle of gender equality in both the Quran and CEDAW (The U.N. Convention on the Elimination of All Forms of Discrimination against Women) and should be revised by the government. However, some conventional Muslims argued that the regulation of this law is based on a consensus between Ulamas or the Islamic leaders and the Adat leaders and therefore, it is unchangeable. It is an irrational argument as the Quran contains two kinds of laws; firstly, related to the relationship between human and Allah which is unthinkable, and then secondly, related to the relationship between human being in the form of Shari'ah which is disputable.
About the issue of polygamy, the Marriage Law No. 1/1974 considered that the basis of marriage is monogamy. However, "it does not prohibit polygamy for those religions that allow it, such as Islam, Hinduism, and Buddhism." 13 The Compilation of Islamic Law, as mentioned in article 55:1, is allowing polygamy with some restrictions; firstly, must be approved by existing wife or wives, and secondly, must obtain a judicial permission by gratifying such legal conditions, i.e. "proof of financial capacity, safeguards that husband will treat wives and children equally; and court inquiry into validity of reasons for wishing to contract polygamous marriage (e.g., existing wife or wives, physical disfigurement, infertility, incurable disease)". However, this restriction is stimulating the other issues, i.e., counterfeiting of marriage consent declaration from existing wife or wives, and nikah sirri or sirri marriage, which is legal in Shari'ah but unregistered in a legal document, and therefore illegal in the State Law. Currently, Sirri marriage gives rise to some social problems, such as the status of co-wives and children in this kind of marriage. About these issues, one can argue that the prohibition of polygamy in the Compilation of Marriage Law is inevitably important to prevent women from social marginalization and gender discriminations.
Nevertheless, the effort of Muslim feminists to propose the prohibition of polygamy leads to strong reactions from the proponents of polygamy. Puspowardoyo, a famous restaurateur from Jogjakarta, has been initiated the public campaign to promote the polygamy by presenting the Polygamy Awards for the successful polygamists and provides special menu items celebrating polygamy in his restaurants. He argued that polygamy is 'the Way of God' because the Prophet Muhammad is also polygamous. This argument is encountered by Muslim feminists who argued that polygamy is not the way of God, because it destructs the happiness of another person who is forbidden in Islam. Moreover, the practice of polygamy by the Prophet Muhammad was contextual to protect the widows and orphans of Muslim martyrs in the Battle of Uhud in the Prophet Muhammad's era. All of the Prophet Muhammad's wives, except Aisyah, were old widows; thus it is important to highlight that the concept of polygamy is contextually irrelevant to the current situation. 
2.
Reinterpretation of the Concept of Polygamy and Marriage Guardianship in Islamic Shari'ah.
In the application of Islamic Shari'ah, women and men are considered equal in both mentally and morally. Women and men receive an equal reward or punishment for their good and bad deeds. 16 Thus it can be seen that the Quran equates both men and women in the context of moral responsibility and legal obligations. This concept can probably be extended to the area of marriage as well.
17 Marriage in Islam, as stated by the majority of scholars on Islam, is like a contract. It is a consensus between two adult Muslims to live together in bonds of matrimony. Consequently, all the requisites of a valid contract must be fulfilled by both parties; firstly, the capacity to enter into a valid marriage contract both of mental health and puberty, secondly consent to be bound by the contract through "Ejab-o-qabool" or declaration and acceptance. The contract is annulled without the consent of one of the parties. 18 Women, in this respect, have the rights to accept or refuse a marriage proposal.
According to the Islamic Jurisprudence, there are some matters of marriage; first, the marriage of a 'Bakirah'(a young unmarried girl) who is required to appoint a marriage guardian, and secondly, the marriage of 'Thayyibah' (a widow or a divorcee) who does not necessarily need a guardian. Bakirah as young unmarried women, as argued by Engineer, later on, is an inexperienced woman who probably needs advice and consideration from the elders to make the right decision. Although finally, she is the only one who can approve or disapprove, according to hadith, the Prophet's vowed, her silence on being asked could be interpreted as her approval. In comparison, Thayyibah as a widow maybe has enough experience in such matters to make the right decision. According to hadith, a thayyib was given into marriage by her marriage guardian without her consent; therefore it was annulled by the Prophet once He knew it. 19 Engineer states that: Even for a Bakirah, there is no mention of a wali or marriage guardian in the Quran. It is a pre-Islamic practice which was incorporated into Islamic Jurisprudence later. 20 Thus it can be said that the role of guardian or wali is advisory rather than obligatory.
Moreover, the assumption about the inability of young unmarried women to make the right decision because the lack of experience is irrelevant as can be argued that based on the principle of the capacity to enter the valid contract; every men and women must be in the healthy condition both mental and physic, and have entered the puberty as well. Logically, every mature and healthy person can rely on their judgment. Thus, there is no reason that young unmarried women are incapable to make the accurate decision because of inexperience in the matters of marriage.
Imam Abu Hanifah equated the contract of marriage to the contract of sale and purchase in general, where he focused on the perpetrators of the transaction that must be baligh, intelligent, mature, and in essence are those who can be involved in the transactions in a healthy and syar'i way. According to the Mazhab Hanafiah, all the arguments related to the prohibition of marriage without a guardian, are textually devoted to women who are not yet in the middle of the legal age, not sensible, were in bondage, and not mature enough to make decisions. 21 There are some Hanafiyah arguments about the permissibility of a married woman without a guardian, among them are from hadith:
Indeed the Prophet Muhammad SAW said: Unmarried women are more entitled to themselves than their guardians. Then there is also the proposition of the verses of the Qur'an which is used as the basis of Hanafiah's arguments, including:
If you shall rise your wives, and shall perish, then do not (the guardians) prevent them from marrying again with their future husbands if there has been a willingness among them in a good way.
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Imam Jashos from the Hanafiah, moreover, explains this verse in his book Ahkamul Qur'an:
And this verse means to some aspects of the permissibility of marriage that occur to women without the guardian and the permission of the guardian. The first is the handover of the authority of the contract to her without the requirement to obtain permission from her guardian, and secondly, the ban on the guardian to prevent his daughter when the two brides are mutually ridiculous. 25 Simply, the Quran ruled the normative statements while the Shari'ah breaks down the social practices. 26 However, the interpretation of the Quran in the social practices, in the end, was overlaid with feudal and patriarchal prejudice. After the death of the Prophet within the quarter of the century, Thus it is likely that polygamy in the Quran is an exception in a force majeur situation rather than a strict rule to obey. As argued by Engineer, permission for polygamy in the Quran is obviously to aid widows and orphans in the context of social awareness rather than a sexual gratification of men; 28 it is closely associated with Islamic history from the Prophet Muhammad's era. There was the deadly battle of Uhud which caused the death of a large number of Muslim giants, which in turn caused an increasing number of widows and orphans. Thus, some verses in sura or chapter Al-Nessa' were revealed to protect the widows and the orphans from physical and financial difficulties, 29 and therefore, polygamy is irrelevant to the current situation. Moreover, Quran (4:129) strictly required a capability of men to be fair in dealing with more than one wife 30 , and it undoubtedly discouraged polygamy:
You Hence, one can argue that widespread implementation of the concept of polygamy among Muslim men today is based on cultural interpretation, not the basic spirit of the Quran itself. Polygamy gradually becomes a rule in the feudal system as a consequence of the marginalization of women in this system. The interpretation of the Quran in this system therefore, is influenced by a patriarchal way of thinking as can be seen from the argument of Shaikh Mohammed bin Sirin and Shaikh Abubakr bin al-Arabi that the equitability of men to their wives, in the Quran, is only partial in the context of love and sexual interaction which is uncontrolled by men. As long as men can provide sufficient foods, clothes and comfortable residents to his cowives, it can be assumed to be. 31 This argument is completely biased and seems like a permissive argument to allow polygamy while stereotyping women as inferior in both social and economic. As quoted by Mahmadul Haq from Muhammad Abduh, "a great late nineteenth-century theologian of Egypt" 32 :
Since the proviso immediately following-if you fear that you cannot be equitable and just with all then (marry) only one-is given so much stress that the permission to contract four contemporaneous marriages becomes practically ineffective. 33
Thus, it can be highlighted that polygamy is contextual, according to the Quran, while monogamy is normative. 34 Practically, in some countries with a predominantly Muslim population, polygamy is strictly prohibited, and the practice of polygamy is explicitly stated as contrary to law. In Tunisia, a Personal Status Code was adopted in 1956, which prohibits polygyny. 35 Under Article 18 of the Personal Status Code, any man who contracts a polygynous marriage is punishable with one year of imprisonment, a fine of 240,000 Tunisian francs.
Furthermore, according to Article 21, a polygynous marriage is considered irregular and thus could be nullified by spouses, as well as guardians, mothers, or the legal department. In general, the Indonesian legal system derived from the RomanDutch law, Adat Law or Customary Law and Islamic Shari'ah as most of the Indonesian archipelago were under the Dutch colonial rule as of 17 th century. Under the colonial government, the population was divided into Europeans, Natives, and Foreign Oriental. Therefore, the separated tribunals were established for these communities based on cultural and linguistic criteria. Adat implemented for natives as far as the statute did not replace it. Sharia'ah which was introduced in the 13 th century was implemented under the 1882 Royal Decree, establishing a Priest Court in Java and Madura. The jurisdiction of this court was limited only in the matters of marriages, inheritance, and waqf between Muslims.
Furthermore, the government of the Nederland Indies stated that the implementation of Shari'ah should with concern to 'a reception theory' which implied that Shariah rules are valid only to the extent that adat had assimilated them. According to Daniel S. Lev, this is the adatrechtpolitiek that implied a political understanding of how to cope with Islam expansion, as he was quoting Vollenhoven, the great Dutch scholar in adat Recht (adat law), "the destruction of adat law will not pave the way for our codified law, but for social chaos and Islam." 38 However, Kathryn Robinson assumed that Adat law modified Islamic Shari'ah before the state adopted it and as a result, in some extents, creating a positive atmosphere for gender equality in the matters of marriage. Despite her strong analysis of the advantages of this cultural interaction for women's legal opportunities, 39 there were some weaknesses as she partially wrongly assumed that:
Under One can agree that the modification of Islamic Shariah by the Adat law in some respects may create a greater opportunity for Muslim women to obtain their legal rights. However, the assumption about the limited rights of women to initiate divorce under Islamic law seems like inaccurate argument, as there are some Islamic Jurisprudences which is proof that under the Islamic Shariah, Muslim women have a variety of rights to divorce, such as: "repudiation of marriage with an obligation to return her mahr or dower (khula'); delegation of the power of divorce by husband to wife when any condition of the marital contract is violated, and this can be included by the parties in the marital contract (Talaq-i-Tafwid) 41 ; and lastly, "the rights of women to divorce on grounds, such as, the disappearance of husband, non payment of maintenance, imprisonment of the husband for a long-term, impotency, etc." It requires the legalization of the judicial authority (qadi or the judge) but does not require the obligation to return the mahr or dower.
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Thus, it can be said that the Indonesian government adopts the mechanism of ta'lik from the Islamic jurisprudence.
Nevertheless, the mechanism of as so-called 'kaweng lari' in Ternate (North Maluku), perhaps can be an accurate model on how the assimilation of Islamic Shari'ah and Adat law creates a legal opportunity for women in the matters of marriage. It is an alternative solution for Muslim women to obtain a marriage approval from her marriage guardian by using khotib or penghulu's and khadi or the judge's authority as the negotiator and mediator as well. This procedure is usually taken by the couple or only by a woman if: a marriage guardian, in maximum three times continually, refuses a marriage proposal, or if a woman is pregnant and her boyfriend refuses to marry her.
Penghulu will inform a marriage guardian about this situation, while a woman is protected in penghulu's house. Next, the dialog will be held between a marriage guardian and penghulu to negotiate some requisites that have to be fulfilled by a man or his parents, such as dower. Finally, this process will be continued by kadi or the Shari'ah judge to facilitate a dialog between parties to meet a final decision. If the parties failed to achieve the consensus and a marriage guardian still disapprove a marriage proposal, the process may continue to a contract of marriage with the approval of kadi or the Shari'ah judge. This mechanism is legitimated by the state and established side by side with the formal mechanism in the Religious Court. Considering a progressive interpretation about the condition to appoint a marriage guardian in the matters of marriage, as argued by Engineer in the previous explanation about the validity to enter a marriage contract, wali or a marriage guardian is the alteration of pre-Islamic practice and Islamic jurisprudence. It is never mentioned in the Quran. 43 Related to the issue of polygamy, one can argue that a strict regulation in Indonesian Civil Marriage Law of 1974 to prevent the practice of polygamy in Indonesia, is actually in the spirit of progressive interpretation of Islamic Shari'ah as argued in the above section on "Reinterpretation of the Concept of Polygamy and a Marriage Guardian in Islamic Shari'ah," that polygamy is contextual, according to the Quran, whereas monogamy is normative.
Moreover Minangkabau is one of the biggest Muslim regions in Indonesia with 9 % of the married men involved in polygamy, whereas in Central Java, 45 the center of Javanese culture, "the Princess might have between seven and 77 wives and co-wives (selir)" 46 Thus, polygamy is the universal phenomena, legitimate or illegitimate, in every culture rather than a normative value of one specific religion. Moreover, during the nineteenth century while the ideal European concept of monogamy became a good model for other communities, the practice of extramarital relations of European soldiers (barracks concubine) and the cohabitation between Europeans and Nyai (the indigenous women), became the crucial issues for the state official, as much as the issues of polygamy, early marriage, arranged marriage and divorce in the Indigenous population itself. The Indonesian legal system is derived from The Roman-Dutch system, the Islamic Shari'ah, and the Customary Law. The assimilation of these systems creates a complex Civil Law system which is patriarchies in some aspects. The implementation of the government compilation of Islamic law in Indonesia's Religious, for instance, is partially reflecting the patriarchal interpretation of Islamic rules which is derived from conventional fiqh. This compilation governs some aspects of the marriage matters for Muslims, such as marriage guardianship, polygamy, a marriage contract, divorce, etc.
Under the Compilation of Islamic Law, Muslim women, unless widow or divorcee, are required to fulfill the validity of the contract of marriage which is revealed in the article no. 14 of the Compilation of Islamic Law, marriage guardianship is essential in this matter. As argued by some moderate scholars in Islam, it is not mentioned in the Quran. It is a preIslamic practice which was incorporated into Islamic Jurisprudence later on and followed by some Shari'ah judges as a precedent, and so the marriage guardianship is advisory rather than obligatory. Also, based on the spirit of progressive interpretation of Islamic Shari'ah, it can be concluded that polygamy is contextual, according to the Quran, whereas monogamy is normative. As quoted by Mahmadul Haq (from Muhammad Abduh), "a great late nineteenth-century theologian of Egypt," Lastly, it can be concluded that as the primary source of Islamic Law, the Quran is governing two aspects of human relations; firstly, the relationship between human and God which is unthinkable and secondly, the relationship between human being in legal and social context (fiqh), which is open to dispute. However, it is crucial that other sources should supplement the Quran as the nature of the Quran is mostly concerning universal moral doctrines and procedures rather than strict obligations.
Recommendation
A wide interpretation of justice and gender equality of the Quran to create justice, equality, and friendship is urgent. In this respect, the acceleration of religious and Adat values is inevitable to create more acceptable concepts of social justice and gender equality. 
